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(i) 
QUESTIONS PRESENTED 


The appellant, an alien, applied for suspension of deportation 
in 1946. Her application was denied solely on the basis of confidential 
information, the Immigration Service indicating that except for such 
confidential information, suspension would be granted. She brought 
Suit and the court held that the action of the Immigration Service was 
illegal and remanded the case for further proceedings. On remand, 
Suspension of deportation was again denied, this time on the basis 
of factors which the Service had had knowledge of in the prior pro- 
ceedings, but had not considered to be factors justifying a denial of 
suspension. The questions presented are: 

1. Whether the facts set forth above constitute an abuse of 
discretion. 

2. Whether the Immigration Service in passing upon an 
application for suspension of deportation filed in 1946 may take into 
account standards governing suspension first enacted in 1952. 

3. Whether it is an abuse of discretion to deny suspension of 
deportation where the denial is based upon the ground of deportation 
itself, and Congress has provided that aliens deportable on that 
ground may be granted suspension. 

4. Whether it was a violation of the regulations of the Service 
to substitute hearing officers in the middle of a proceeding if the first 
hearing officer was in fact available to complete the case. 


JURISDICTION 

STATUTES & REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


I, The Attorney General Abused His Discretion In pears sa scree of 
Deportation and Acted Upon Improper Standards. 


Il. The Substitution of Hearing Officers Was In Violation of the So 
of the Immigration Service 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit . 


No. 13, 934 


MARION PATRICIA ALEXIOU, 
Appellant, 
Vv. 
HERBERT BROWNELL, JR., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTION 


This is an appeal from an order of the District Court granting 


summary judgment for the appellee (J. A. 6). Jurisdiction below 
arose under D. C. Code, sections 11-305 and 11-306; 28 U.S. Code, 
section 1331; and section 10 of the Administrative Procedure Act, 

5 U. S. Code, section 1009. Jurisdiction of this Court is conferred 
by 28 U. S. Code, section 1291. 


STATEMENT OF THE CASE 
Appellant sued below to enjoin the Attorney General from de- 
porting her under a deportation order (J. A. 1-3). The record before 
the Immigration and Naturalization Service was made part of the record 


below (J. A. 6), and is included in the record on appeal. 
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The appellant is a 43 year old alien, a native of Canada. She 
entered the United States in October 1933, and has resided here ever 
since. At the time of her entry she was not in possession of an 
immigration visa. The respondent has been married to a United 
States citizen since 1946 (J. A. 1, 23). 


In 1946, the appellant voluntarily disclosed the manner of her 
entry into the country, submitted herself to the deportation process, 
conceding her deportability, and applied at the same time for sus- 
pension of deportation. The application for suspension was made in 
accordance with section 19(c) of the Immigration Act of 1917, as 
amended, 8 U.S. Code sec. 155(c) (1940 Ed.) (J. A. 7-12). After 
a hearing on the application, the Presiding Inspector recommended 
that the suspension be granted (J. A. 13). This recommendation was 
rejected by the Assistant Commissioner in charge of Adjudications 
without a statement of reasons. On appeal the Board of Immigration 
Appeals returned the case for further proceedings. The Board stated 


that on the basis of appellant's marriage to an American citizen, and 


the favorable character investigation, it would uphold the recommen- 
dation of the Presiding Inspector "but for the fact that our attention 

has been called to allegations that the alien is or was a member of or 
affiliated with the Communist Party. This is aserious charge. The 
record should be fully developed along these lines before a final decision 
is reached" (J. A. 14). 


The hearing was reopened for that purpose. At the reopened 
hearing, appellant testified fully that she had never been a member of 
the Communist Party or attended any such meetings. Nevertheless, 
the Service ruled against granting suspension of deportation on the 
basis of confidential information. The Board of Immigration Appeals 
set aside this ruling on the ground that it was improper to rely on 
confidential information not of record. The Attorney General at first 
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sustained the Board, but subsequently without notice or hearing to 
the appellant, revoked his own decision and reinstated the order 
denying suspension. 


The appellant applied to the District Court for relief, and the 
deportation order was set aside by Judge Youngdahl, on the ground 
that the appellant had been denied a fair hearing by the reliance on 
confidential information. Alexiou v. McGrath, 101 F. Supp. 421. 
The Service did not appeal from this order, and the case was re- 
manded to the Service for further proceedings (J. A. 23-24). 


Over appellant's objection that the application for suspension 


should be considered on the record as then made, without recourse 
to confidential information, the case was then set down for further 
hearings so that a current picture of the appellant's status and 
character could be obtained. The hearing was reopened before 
Special Inquiry Officer Bloberger, and concluded on October 8, 1953. 
At this reopened hearing, the appellant presented further evidence 
demonstrating her eligibility for relief and her good moral character. 
She was again questioned concerning her alleged membership or 
affiliation with the Communist Party and answered all questions in 


the negative. 


Although the record had been closed on October 8, 1953, on 
March 16, 1954, appellant's counsel was advised by the Officer in 
charge of the Washington Office of the Service as Follows: 


"The deportation case of Marion Alexiou will be re- 
opened at this office at 9:30 a.m. March 24, 1954 for 
‘the purpose of substituting Special Inquiry Officers, the 
introduction of up-to-date character reports, and to 
enable you to make such representations consistent 
with law and regulation as the circumstances might 

require" (J. A. 14). 
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The appellant objected to the substitution of special inquiry S 
officers as being in violation of the regulations of the Service. This 
objection was overruled. At this reopened hearing no new material 
was presented. The appellant merely presented current letters from 
her employers and neighbors who had previously given statements 
attesting to her good moral character. Subsequently the new special 
inquiry officer denied the application for suspension (J. A. 21). On 
appeal the Board of Immigration Appeals upheld this ruling in the 
following language (J. A. 26). | 


"Suspension of deportation will not be granted. The ~ 
alien is a nonquota immigrant by reason of her birth 
in Canada and also by reason of her marriage to a 
United States citizen.. Congress has indicated its 
belief that suspension of deportation ordinarily re 
should not be granted to a nonquota immigrant born _ 
in Canada. This fact; the manner of her entry; her 
representations in the United States as to United 
States citizenship; and her failure to register as 
required by law are factors which after full con- r 
sideration of the record, require our conclusion." 





STATUTES AND REGULATIONS INVOLVED 


1. Section 19(c) of the Immigration Act of 1917, as amended, + 

8 U.S. Code (1940 Ed.) Sec. 155 (c), read in part as follows: 
"In the case of any alien. . . who is deportable under ‘ 

any law of the United States and who has proved good : 

moral character for the preceding five years, the » 

Attorney General may. . . suspend deportation of x 


such alien if he is not ineligible for naturalization. 
if he finds (a) that such deportation would result in 
serious economic detriment to a citizen or legally 
resident alien who is the spouse, parent, or minor a 
child of such deportable alien; or (b) that such alien 
has resided continuously in the United States for seven 
years or more and is residing in the United States 
upon the effective date of this Act." 
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2. Section 244(b) of the Immigration and Nationality Act of 
1952, 8U. S. C. Sec. 1254(b) reads in part as follows: 


"The provisions of this subsection relating to the 
granting of suspension of deportation shall not be 
applicable to any alien who is a native of any 
country contiguous to the United States or of any 
adjacent island, unless he establishes to the satis- 
faction of the Attorney General that he is ineligible 
to obtain a nonquota immigrant viaa." 


3. Section 405(a) of the Immigration and Nationality Act of 
1952, quoted in note to 8 U.S.C. sec. 1101, provides in part as 
follows: 


"Nothing contained in this Act, unless otherwise speci- 
fically provided therein, shall be construed. . . to 
affect. . .any status, condition, right in process of 
acquisition, act, thing, liability, obligation, or matter, 
civil, or criminal, done or existing, at the time this 
Act shall take effect; but as to all such. . . statutes 
[sic], conditions, rights, acts, things, liabilities, ob- 
ligations or matters the statutes or parts of statutes 
repealed by this Act are, unless otherwise specifi- 
cally provided therein, hereby continued in force and 
effect." 


4. 8C.F.R. Sec. 242.53(e) provides in part as follows: 


"If a special inquiry officer becomes unavailable to 
complete his duties within a reasonable time, another 
special inquiry officer shall be assigned to complete 
the case." 


STATEMENT OF POINTS 
The court below erred in granting judgment for the appellee 
and dismissing the complaint. 


SUMMARY OF ARGUMENT 
I 
A refusal to suspend deportation is reviewable for abuse of 
discretion and for the employment of improper standards. The facts 
here show a clear case of abuse of discretion. Had it not been for the 
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unlawful reliance on confidential information, the appellant would have 
been granted suspension in the earlier proceeding. When the case was 
reopened, however, suspension was denied on grounds which were known 
to the Service at the time the case was originally considered and which 
the Service had ignored as being of no consequence. The conclusion is 
inescapable that having been foreclosed from denying the application 
upon the basis of confidential information, the Service cast about for 
factors to sustain its earlier decision, although these same factors 

had not been considered of any consequence when first evaluated. 


Moreover, the denial of suspension was based upon improper 
standards. The principal ground stated by the Board for denying 
suspension was that it was contrary to congressional policy to grant 
suspension of deportation to nonquota immigrants born in Canada. 
But this statement of congressional policy was first enacted in the 
Immigration and Nationality Act of 1952. Under the savings clause 
of the 1952 Act, it was error for the Service to deny appellant's 
application for suspension filed prior to 1952 on the basis of a pro- 
vision of the 1952 Act. Here, especially, had it not been for the 
prior illegal action of the Service, the case would have been disposed 
of prior to 1952 and without the application of the new standard im- 
posed by that Act. Since the decision denying suspension was based 
principally on this ground, the case should be sent back to the Service. 


The second ground relied upon for the denial of suspension was 
the manner of the appellant's entry into the country, which is also the 
basis for the order of deportation. But Congress has declared that 
aliens deportable on this ground may be granted suspension. Accor- 
dingly, for the Board to deny suspension on the same ground on which 
deportation is ordered in effect nullifies congressional intent. 
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II 
The regulations of the Immigration Service provide that if a 

special inquiry officer becomes "unavailable to complete his duties", 
he may be replaced by another special inquiry officer. In the present 
case, the hearing officer originally assigned was replaced although he 
was still available. This action was in violation of the regulations, 
and since the regulation has the force and effect of law, the failure 

of the Service to abide by its own regulation requires that the depor- 


tation order be set aside. 


ARGUMENT 
I 


The Attorney General Abused His Discretion In 
Denying Suspension of Deportation and Acted 
Upon Improper Standards 


A refusal to suspend deportation is reviewable for abuse of 
discretion and for the employment of improper standards. Caddeo v. 
McGranery, 92 App. D.C. 19, 202 F.2d 807; Mastrapasqua v. 
Shaughnessy, 180 F. 2d 999; Cf. Lim Fong v. Brownell, 94 App. 
D.C. 323, 215 F. 2d 683; United States ex rel. Frangoulis v. 
Shaughnessy, 210 F. 24 572, 574. ? 


The undisputed facts show a clear case of abuse of discretion. 
The appellant first applied for suspension in 1946. The initial hearing 
resulted in a ruling favorable to the appellant by the Presiding In- 
spector. This ruling was based upon an examination of all the facts 
which disclosed these two important elements: (1) her eligibility for 
the relief under the standards then in force, and (2) her good moral 
character to a degree justifying the favorable exercise of the Attorney 
General's discretion. The successive hearings held subsequently 
have only served to confirm these findings and indeed have fortified 
the factors indicating the appellant's good moral character. 
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When the initial recommendation for suspension came before the 


Board of Immigration Appeals for review, the Board stated explicity 
that it would uphold the recommendation, were it not for certain alle- 
gations that the appellant had been a member of or affiliated with the 
Communist Party. At the time of this review, the record before the 
Board showed that the appellant was a native of Canada, that she had 
entered the country without inspection on a false claim of citizenship 
and that she had failed to register under the Alien Registration Act 
because of her fear of being discovered as illegally in the country. 

It held, nevertheless, that despite all these circumstances it would 
grant suspension of deportation, were it not for the unproved alle- 
gations of Communist membership and affiliation. 


When the hearing was reopened for the purpose of exploring 
these allegations, appellant swore under oath that there was no sub- 
stance to them, and there was no countervailing evidence introduced 
into the record. Suspension was nevertheless denied on the basis of 
confidential information, an action which was held to be unlawful by 
the District Court. Alexiou v. McGrath, supra. Thus, it is clear 
that as the matter then stood, and as stated by the Board of Immi- 
gration Appeals, had it not been for the unlawful reliance on confi- 
dential information, appellant would have been granted the requested 
relief and the case would have been closed. 


Obviously upon the remand to the Service, suspension should 
have been granted as requested by the appellant without more. The 
Board however, demurred and ruled that the hearing should be re- 
opened so as to afford a current picture of the appellant's status and 
moral character. The reopened hearings, however, only served to 


fortify the appellant's case. 
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Nevertheless, the appellant was still denied suspension. The 
ruling was based on grounds whichwere known to the Service at the time 
the case had originally been heard, and which the Service had ignored 
as being of no consequence. The conclusion is inescapable that having 
been foreclosed from denying the application upon the basis of confi- 
dential information the Service cast about for factors to sustain its 
earlier decision, although these same factors had not been considered 
of any consequence when first evaluated. Action of such a capricious 
nature is a clear abuse of discretion. The abuse is heightened by the 
fact that it was only the illegal action of the Service that precluded the 
grant of suspension in the earlier proceeding, and thus resulted in 


the proceeding being held open for further consideration. 


Morevoer, abuse of discretion is further shown in that the 
principal factors set forth by the Board as a basis for the denial of 
Suspension are improper on their face. See Mastrapasqua v. 


Shaughnessy, supra, at 1002. 


a. The Appellant's Birth in Canada. 

The principal ground given by the Board for denying suspension 
of deportation in this case was that the appellant was a native of 
Canada and that it was contrary to congressional policy to grant 
suspension of deportation to nonquota immigrants born in Canada. 
This statement of congressional policy was first enacted in the 
Immigration and Nationality Act in 1952 (See 8 U.S.C. 1254(b)), and 
did not appear in the provisions for suspension of deportation which 
were in force prior to the 1952 Act. 


The deportation proceeding against the appellant. as well as 


her application for suspension of deportation commenced prior to 
enactment of the 1952 Act. Under the savings clause of the 1952 Act, 
the appellant's application for suspension was required to be judged 
by the law as it existed prior to enactment of the 1952 Act and it was 
clearly error for the Service to deny this application on the basis of 
a provision which appeared for the first time in the 1952 Act. Miyagi 
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v. Brownell, 97 App. D.C. 18; 227 F.2d 33; Foradis v. Brownell, U.S. 
App. D.C. __, 242 F.2d 218; United States ex rel Zacharias v. 
Shaughnessy, 221 F.2d 578; United States v. Shaughnessy, 146 F. 

Supp. 7722 qe; 


Because of the error of the Service in applying standards which 
did not come into effect until the 1952 Act, the proceeding must be 
reversed and remanded to the Service so that it might pass upon the 
application for suspension without regard to the new standard provided 
in the 1952 Act and solely on the basis of the provision for suspension 
of deportation as it was in force prior to the 1952 Act. This case es- 
pecially requires the application of this rule. For as we have shown, 
had it not been for the illegal action of the Service, the case would have 
been disposed of prior to the 1952 Act, and a fortiori without the appli- 
cation of the new standard imposed by that Act. 


Although the Board of Immigration Appeals mentioned other 
grounds for the denial of suspension, as well as the improper one 
discussed above, the case should nevertheless®e sent back because 
the improper ground is set forth as the principal reason for denial of 
suspension. In any event the grounds are set forth in their totality 
and it is impossible to determine at this stage that the Service would 
have considered the other grounds sufficiently important to warrant the 
denial of suspension absent the improper ground. If the decision is 
based even in part on an invalid ground the case should be sent back 
so that the Service can consider the matter without regard to the 
erroneous standard. See United States v. Shaughnessy, 146 F. Supp. 
772, 776. 


b. The Manner of Appellant's Entry. 
In addition, the second ground set forth in the decision of the 


Board of Immigration Appeals as a basis for denying suspension was 


also improper. This second ground: relied upon by the Board was the 
manner of the appellant's entry into the country. But this is the basis 
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upon which the deportation order itself rests. Congress has declared 
that aliens who are deportable on this ground may be granted suspension 
of deportation. The view taken by the Board that suspension will be 
denied on the same ground on which deportation is ordered has the 
effect of nullifying the congressional intent. Obviously if Congress 

felt that-aliens who had entered upon a false claim of citizenship were 
by virtue of that fact to be denied suspension of deportation, it would 
not have specifically provided that aliens deported on that ground could 
be granted suspension if the applications were otherwise meritorious. 


Since these are the two principal grounds set forth for the denial 
of the application for suspension, and since both are improper grounds, 
the case should be sent back to the Service so that the application for 
suspension may be acted on without consideration of the above illegiti- 


mate factors. 


II. 


The Substitution of Hearing Officers Was In 


Violation of ihe Regulations of the Immi- 
gration Service. 


The appellant's application for suspension of deportation was 
heard before Special Inquiry Officer Bloberger on October 8, 1953, the 
matter was submitted to him for his recommendation, and the hearing 
was closed. Subsequently, on March 16, 1954 the Immigration Service 
ordered the proceedings reopened'for the purpose of substituting 
Special Inquiry Officers, the introduction of up-to-date character 
reports, and to enable you to make such representations consistent 
with law and regulations as the circumstances might require." This 
action was taken without any notice to appellant. Indeed, appellant 
had in the prior hearing on October 8, 1953, submitted up-to-date 
character reports and had completed the record so far as showing 
the plaintiff's good moral character, and the necessary economic 


detriment to qualify her for suspension. In short, the reopened 


hearing served no purpose except to substitute special inquiry officers, 
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and in fact no evidence of any significance was introduced at this hear- 
ing. Since the record had previously been closed, all that remained for 
Mr. Bloberger to do to complete his duties in the matter was to issue 
his report and recommendation. There is no statement in the record 
as to why this report and recommendation was not issued between 
October 8, 1953 and March 16, 1954, a period of over five months. 


The pertinent regulation, 8 C. F.R. 242.53(3) provides that "if 
a special inquiry officer becomes unavailable to complete his duties 
within a reasonable time another special inquiry officer shall be 
assigned to complete the case." 


The substitution in this case was clearly in violation of this 
regulation. There was no reason why Mr. Bloberger was "unavailable" 
to complete his duties since all that remained for him to do was to issue 
his report and recommendation. In addition, even if the Immigration 
Service wished to have further hearings, Mr. Bloberger was still 
available for this purpose since he was still an enployee of the Service. 
The position of the Service in this particular case would defeat the 
regulation entirely since here the sole purpose of the reopening was to 
substitute special inquiry officers not to take additional evidence. 

In other words, if there had been no substitution of special inquiry 
officers there would have been no need to reopen and thus no question 
as to whether or not Mr. Bloberger was available. 


The regulations of an administrative agency have the force and 


effect of law and are binding on the agency; Service v. Dulles, 1 L. Ed. 


2d 1408; Accardi v. Shaughnessy, 347 U.S. 230; Bilokumsky v. Tod, 
263 U.S. 149, 155; Bridges v. Wixon, 326 U.S. 135, 153; United States 
ex rel Ohm v. Perkins, 79 F. 2d 533. The failure of the Service, in 
this case to abide by its own regulation renders the proceedings in- 


valid and requires the setting aside of the deportation order. 
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The government apparently takes the position that the regulation 
places no restriction upon the Service at all and that a substitution is 
permissible whenever it serves the convenience of the local office of 
the Service. But this view in effect renders the term “unavailability” 
devoid of any meaning. If hearing officers may be substituted whenever 
it serves the convenience of the local office, then the regulation serves 
no function at all. Obviously, the purpose of the regulation was to for- 
bid substitution except when necessary. This purpose is not fulfilled 
if the regulation is interpreted to authorize substitutions whenever 


convenient. 


We submit that the only reasonable view of the regulation is that 
unavailability can arise only as a result of circumstances not completely 
within the control of the agency, such as death, illness or possibly 
leaving the agency entirely. Our view is the same as that taken in the 
Attorney General's Manual on the Administrative Procedure Act (1947) 
page 53. 


CONCLUSION 
The judgment below should be reversed. 


Respectfully submit ted, 


DAVID REIN 


JOSEPH FORER 
711 Fourteenth Street, N. W. 
Washington, D. C. 


Attorneys for Appellant. 








Complaint for Review of eeportsyone Order and for 
Injunctive Relief - 


Answer . Seisodi tacos erode tetera tt sar tee 
Order of Judge McGuire, of April 30, 1957 . 
Exhibit 2, Submission to Deportation Process and 
Application for Suspension of Deportation .. . 
Memorandum of Presiding Inspector, of June 27, 
1947, recommending suspension of deporta- 
tion oi chafol biel ted eMac leliicoquietaes 


Order of Board of Immigration Appeals Chairman 
of November 28, 1947, reopening hearing for 


introduction of evidence . 


Letter of March 16, 1954, to David Rein) Esq., 
from Officer in Charge 


Letter of August 17, 1954, to David Rens ea: : 
from Officer in Charge : : 


Order of Special Inquiry Officer, of August 4, nose 
denying suspension of deportation, etc. : 


Order of Chairman, Board of Immigration Appeals, 
of April 15, 1955, dismissing appeal . 


Order of Chairman, Board of Immigration Appeals, 
of June 10, 1955, denying motion for recon- 
sideration . . nt AA OR SiMe 3 











1 
JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


1 MARION PATRICIA ALEXIOU, 





1357 E Street, S. E. : 
Washington, D. C., : 
Plaintiff, : 

v. * Civil Action No. 2494-55 
HERBERT BROWNELL, JR. : 
Attorney General of the : 
United States, Department : 


of Justice 
Washington, D. C. 


Defendant. : 

[Filed June 7, 1955] 

COMPLAINT FOR REVIEW OF DEPORTATION ORDER 
AND FOR INJUNCTIVE RELIEF 

The plaintiff, Marion Patricia Alexiou, by her attorneys, com- 
plaining of the defendant, alleges: 

1. The Court has jurisdiction of this action under D.C. Code, 
sections 11-305 and 11-306, 28 U.S. Code, section 1331, and section 
10 of the Administrative Procedure Act, 5 U.S. Code, section 1009. 

2. The plaintiff is an alien, a native of Canada and a resident 
of Washington, D. C. She is married to a citizen of the United States. 

3. The defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States. He is in charge of the administration of 
the statutes relating to the deportation of certain classes of aliens. His 
principal office is, and he may be found, in the District of Columbia. 

4. The plaintiff had entered this country from Canada without an 
immigration visa and was for this reason ordered deported by the 
defendant acting through his subordinates. 


2 

5. The plaintiff is eligible for and entitled to suspension of 
deportation. Despite this, the defendant, acting through his sub- 
ordinates, denied the plaintiff's application for suspension of depor- 
tation. This denial was illegal because it was arbitrary, capricious 
and an abuse of discretion. 

6. During the course of the hearing which was granted the plain- 
tiff on her application for suspension of deportation, the defendant 
through his subordinates removed the hearing officer who was conduc- 
ting the hearing and substituted another hearing officer. This action 
was taken in violation of Part 242. 53(e) of the Regulations under the 
Immigration and Nationality Act, which are binding upon the defendant 
and his subordinates. Such action rendered the decision denying the 
suspension of deportation illegal. The defendant, through his subor- 
dinates, the Board of Immigration Appeals, has refused to consider 
the arguments of the plaintiff addressed to this illegal action and has 
refused to delay the deportation of the plaintiff pending the deter- 
mination by the Board of Immigration Appeals of the legality of such 
action. 

7. Unless enjoined by this Court, the defendant will take the 
plaintiff into custody and will deport her. The plaintiff's husband, who 
is a citizen of the United States, is presently ill, having recently under- 
gone a serious operation and is in need of the plaintiff's care and 
attention. Irreparable injury will result both to the plaintiff and her 
citizen husband if she is deported. 

8. The plaintiff is presently at large on administrative bond. 


She is not a security risk and is not engaged in, is not likely to engage 


in, and has no intentions of engaging in activities inimical to the safety 
of the United States. 

9. By the aforesaid actions of the defendant, plaintiff is 
threatened with imminent and irreparable injury for which she has no 
adequate remedy at law. She has exhausted all administrative remedies. 
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WHEREFORE, plaintiff demands judgment (1) setting aside the 
deportation order against her; (2) enjoining the defendant, his officers, 
agents, servants, employees and attorneys and all persons in active 

concert or participation with them from deporting the plaintiff, 
requiring her to surrender for deportation, taking or holding her in 
custody under or in connection with the deportation order, and from 
otherwise molesting her; (3) awarding plaintiff the costs of this action; 
and (4) granting such other and further relief as may be appropriate. 


/s/ David Rein 


/s/ Joseph Forer 


PORER & REIN 
711 Fourteenth Street, N. W. 
Washington, D. C. 


Attorneys for Plaintiff. 


[Filed August 5, 1955] 
ANSWER 

Now comes the defendant by his attorney, the United States 

Attorney, and answers the complaint of plaintiff as follows: 
First Defense 

Responding specifically to the numbered paragraphs of the 
complaint the defendant avers: 

1. The defendant is not required to answer the allegations 
contained in paragraph 1 of the complaint. 

2., 3. and 4. Admitted. 

9. It is admitted that the plaintiff is statutorily eligible for 
suspension of deportation but it is specifically denied that she is 
entitled to deportation. It is admitted that plaintiff's application 
for suspension of deportation was denied. It is denied that the said 
denial of the application for suspension was in any way illegal, arbi- 


trary, or capricious and, to the contrary, it isaverred that the denial 














4 
of the application for suspension was made in the exercise of discretion 
by the defendant. 

6. It is admitted that during the course of the hearing in depor- 
tation proceedings, one hearing officer was substituted for another. 
It is denied that this action was in violation of 8 C.F. R. 242. 53(e) 
and, to the contrary, it is averred that the said substitution of the 
special inquiry officer who presided at the said hearing was in accor- 
dance with the cited regulation. It is denied that the action of sub- 

stituting the special inquiry officer in any way rendered the 
decision in the administrative deportation proceeding illegal. It is 
further specifically denied that the defendant, through the Board of 
Immigration Appeals, has refused to consider plaintiff's arguments 
addressed to this alleged illegal action, and to the contrary, it is 
averred that the said arguments were carefully considered and re- 
jected by opinion of the said Board of Immigration Appeals dated 
June 10, 1955. 

7. It is admitted that the plaintiff's husband is a citizen of 
the United States. It is denied that the defendant will now, or since 
the institution of the within cause of action, take the plaintiff into 
custody and deport her pending the conclusion of the within cause of 
action. The defendant is without knowledge upon which to either admit 
or deny the remaining allegations of paragraph 7 and therefore demands 
proof of the said allegations if material. 

8. It is admitted that the plaintiff is presently at liberty under 
bond. The defendant is without knowledge upon which to either admit 
or deny the remaining allegations of paragraph 8 and therefore demands 
proof of the said allegations if material. 

9. It is admitted that the plaintiff has exhausted her adminis- 
trative remedies. Theremaining allegations of paragraph 9 are denied. 








3) 
Second Defense 
For further answer and as a separate and complete defense to the 
complaint the defendant avers that the complaint fails to set forth a 
cause of action upon which this Court may grant relief. 
’ Third Defense 
For further answer and as a separate and complete defense to the 
complaint the defendant avers that this Court lacks jurisdiction in the 
cause in that the complaint seeks review of an order of deportation 
entered under, and pursuant to,the Immigration Act of February 5, 
1917 and the Immigration Act of May 26, 1924, and as such, habeas 
corpus is the only appropréate remedy. 
Fourth Defense 
For further answer and as a separate and complete defense to the 
complaint the defendant avers that the entire administrative proceedings 


have been properly conducted pursuant to law and regulation; that there 


has been no arbitrary and capricious determination made any where 
within the said administrative proceedings; that the final result is pre- 
mised upon a careful consideration of the entire administrative record, 
together with the application of the appropriate statutory law; that there 
has been a judicious exercise of discretion by the administrative authori- 
ties; that such discretion having been reasonably and properly exer- 
cised and such determinations having been reasonably and properly 
made, should not be disturbed by this Court. 

WHEREFORE, having fully answered, the defendant demands judg- 
ment together with the costs of this action. 


/8/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


/s/ William B. Taffet 
Special Assistant to the 
United States Attorney 
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[Filed April 30, 1957] | 
ORDER 

The above-entitled cause having come on for hearing on defen- 
dant'’s motion for summary judgment and plaintiff's opposition thereto 
and plaintiff's cross-motion for summary judgment and defendant's 
opposition thereto, and it appearing to the Court from the arguments 
of counsel together with the Immigration and Naturalization Service 
file of the plaintiff, which was made a part of the defendant’s motion 
for summary judgment, there is no genuine issue as to any material 
fact, it is this 30th day of April 1957 

ORDERED that plaintiff's motion for summary judgment be and 
hereby is denied, and defendant's motion for summary judgment be 
and hereby is granted, and it is 

FURTHER ORDERED that the complaint herein be and is dis- 


missed. 


/s/ Matthew F. McGuire 
JUDGE 


[Certificate Of Service] 


7 
EXHIBIT 2 


SUBMISSION TO DEPORTATION PROCESS AND 
APPLICATION FOR SUSPENSION OF DEPORTATION 


¥ (prior to arrest) 


District file 0501/1489 


a C.O. file 

. A.R. No. 6178382 

; I, Marion Patricia Alexiou, residing at 1357 "E" Street, S. E. 
(Name of alien) (Residence of alien in 

. Washington, D. C., hereby voluntarily submit myself to the 

t the U.S.) 

ns jurisdiction of the Immigration and Naturalization Service. I believe 


that I am in the United States in violation of immigration laws for the 
y following reasons: 
Y (1) No record of my arrival can be located - I was coming to the 
United States to live and I informed the immigration officer that I was 
A CITIZEN OF THE United States and born in New York City. 


$ I request that deportation in my case be suspended under the 


> 


provision of section 19(c)(2) of the Immigration Act of 1917, as 
amended. 
I was born at Bridgewater, Nova Scotia, Can. on March 5, 1912, 
and am a citizen of Canada. My race is White. 
aurea Tats SR 
I last entered the United States on (2)/Oct. 5, 1933 at Boston, Mass. 


< via S.S. Yarmouth. 


(Steamship, railway, etc.) 


My deportation would result in serious economic detriment to 
“ My Husband, who is a United States Citizen 


(Citizen(s) or lawful resident(s) of the U.S.) 
If requested, I will furnish documentary evidence of my relationship to 
\ the persons named and evidence of their citizenship. 
As a part of this application I have completely filled in and duly 


executed General Information Form I-55, which is annexed hereto. 





/s/ Marion Patricia Alexiou 
(Signature of applicant) 
Susbscribed and sworn to (affirmed) before me this 17th day of Oct. , 1945. 


Corrections 1 and 2 were made at my request 
this 10th day of June 1946. /s/ Wm. P. Kelmain 
Act. Im. Insp. 











Form [I-55 
(Exhibit 2) 


U.S. DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service, Central Office 
Field File No. Alien Registration No. 
0501/1489 6178382 


GENERAL INFORMATION FORM 
This general information form is submitted in connection with an 
application for: 
_X_ Suspension of my deportation pursuant to the provision of 
Section 19(c) of the Immigration Act of 1917, as amended. 
x * * 


(1) My name given at birth was Marion Patricia Christopher 


(First) (Middle) (Last) 


(2) LIentered the United States under the name of Marion Patricia 
First) (Mi 


Busch (due to adoption) 
Last 


(3) My raceis White 
(White, Negro, Japanese, Chinese, or any other) 
3-OF 
(4) LIlast arrived in the United States on/Oct. 5, 1933 
(Month) (Day) (Year) 


at Boston, Mass. by means of S.S. Yarmouth 


(Port or place of entry) (Name of vessel or railroad.) 


(5) was inspected and admitted by an immigrant inspector. 


(Was, or was not) 


(6) Iwas born at Bridgewater, Nova Scotia, Can. on March 5, 1912 


(Place and country) (Month) (Day) (Year) 


THE FACTS IMMEDIATELY FOLLOWING ARE GIVEN AS OF THE 
DATE OF THIS APPLICATION: 


(7) My present name is (print full name) Marion ee Alexiou 
First) (Mi Last 


(8) I now reside at 1357 "E' Street, S. E., Washington, D. C. 
Number and Street ty or town 
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My personal description is as follows: 


5 Ft. 3 1/2 inches Fair Blue Brown 
(Height) (Feet-Inches) (Complexion) (Color of Eyes)(Color of hair) 


Visible distinctive marks: small scar on left cheek - wart or mold 
on forehead. 


My nationality is Canadian (11) My sexis Female 


did register under the Alien Registration Act, 1940. 
id, or did not 


The number of my Alien Registration Receipt Card is No. Have 


net received card as-apt. #6178382. 

My father was born in Bridgewater, Nova Scotia. He is a citizen 
of Canada. 

My mother was born in Bridgewater, N.S. She is a citizen of 
Canada... 


I am married. The name of my husband is Costas Alexiou 
Am, or am not 


We were married on January 30, 1946 at Elkton, Md. 
December 1940- Washingter, BD. GiiGommertaw 


He was born at Platanos, Nafpactios, Greece 


(City or town) (State or country) 


on May 21, 1893, arrived in the United States at New York City. 
(Month)(Day) (Year) (City or town) 


on August 1909 , for permanent residence, and now resides 


(Month)(Day)) (Year) 


at Washington, D. C. ; was naturalized on July 14, 1927 
(City) (State or country) (Month) (Day)(Year) 


at New York City, New York and Certificate No. 2536538 issued. * 
(City or town) County State) 


* If applicant has been previously married give facts relative to 
each such marriage as to date, place, name of spouse, and 
manner and date of termination of marriage. 


Married to Charles Cox, February 14, 1936 at New York City. 

Terminated by divorce in Washington, D.C. opt, 30. ey ok (3) 
My assets consist of the following: ae 
Cash, including amount in bank 550.00 (4) 
War bonds (purchase value) 50. 00 
Other : 
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(18) Ihave No (5) children, whose names, ages, places of birth, 
and places of residence are as follows: * * * 
(19) Since the date of entry upon which this application is based I have 
resided in the United States as follows: 


From To 
Street and number City or Town-State Month Year Month Year 


1357 E St., S. E. Washington, D. C. May 1944 Present 
1215 10th St., N. W. s August 1941 April 1944 
1125 11th St., N. W. July 1939 July 1941 
1241 12th St., N. W. January 1939 July 1939 
934 K St., N. W. | Dec. 1938 Jan. 1939 
1440 Mass. Ave., N. W. Oct. 1938 Dec. 1938 


(19) Additional addresses where I have resided: 


1232 10th St., N. W.. Washington, D. C. Feb. 1938 Oct. 1938 
1329 Rhode Island Ave.,N.W. " " May 1937 Jan. 1938 
909 L St., N. W. wy " March 1936 May 1937 
950 West 132nd St. | New York City Nov. 1934 Feb. 1936 
St. Nicholas Ave. Adit Ee Oct. 1933 Nov. 1934 
between 159th & 160th Sts. (Iam not positive of exact address) 


(20) My entries and departures from the United States are as follows: 


Entries Departures 
Port Month Day Year Port Month Day Year 


Boston, Mass. June 1927 New York City Aug. 1933 
Boston, Mass. --Sept:-or 
Oct. ) 1933 
Iam not positive of exact dates of above entries 
and departures. 


(21) During my residence in the United States my employment has 
been as follows: 


Full name of employer Nature of Work Address From Eg airy Trak 


Carlton Hotel P.B.X. Oper. 923 16th St.,N.W. Present Em. $29. 44 Wk. 
Hotel & Rest. Employ- Recruiter at 
ees. All. L.J.E.B. USES Off. 505K St., N.W. 1944/45 35.00 " 
WINX Broadcasting Co. P.B.X. Oper. 8th & Eve Sts., 

N. W. 1943/44 24. 85 
Cafritz Co. P.B.X. Oper. 2000 FSt., N.W. 1942/43 21.25 
Raleigh Hotel Nite maid 12th& Penn. N.W. 1940/42 14.00 
Unemployed Housewife 1938/40 
W.B. & A. Rest. Waitress 12th&® N.Y.Ave.,N. W. 1937/38 13.65 
Housewife & student (Boyds Business School) 1936/37 

(These are all Washington, D. C. addresses.) 
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(21) Additional places of employment: 
No position from Nov. 1935 to Feb. 1936 - Lived with friends. 


Kresges 5 & 10 Sales girl 125th St. between 7th & 
8th Aves. ,New York City 1934/35 $12.00 Wk. 


F.W. Woolworth Sales girl 2nd Ave. & 11thSt., 
New York City 1934 12.00 " 


F.W. Grand 5 & 10 Sales girl 160 St. & 
Amsterdam Ave.,N.Y.C. 1933/34 12.00 " 


(I cannot give exact addresses of above stores as I never 
actually knew them). 


(22) * * * 


(23) I have never been debarred from entry into the United 
(Haye, or have never) 


States, or deported, ordered deported, permitted in view of 
deportation to depart voluntarily from the United States, or been 
the subject of an investigation by the immigration authorities. 


(24) To the best of my knowledge and belief, I am not a 
(Am, or am not) 

member of any one of the following classes of individuals 
deportable or excludable under the immigration laws: Idiots, 
imbeciles; feeble-minded; epileptics; insane persons; persons 
with constitutional psychopathic inferiority; persons afflicted with 
chronic alcoholism; persons afflicted with tuberculosis, persons 
afflicted with a loathsome or contagious disease; persons convicted 
or admitting the commission of a crime involving moral turpitude; 
anarchist, persons who believe in or advocate the overthrow by 
force or violence of the Government of the United States; persons 
deportable under provisions of the Act entitled "An Act to exclude 
and expel from the United States aliens who are members of the 
Anarchistic and Similar Classes," approved October 16, 1918, as 
amended; prostitutes, or persons connected with the business of 
prostitution; polygamists; smugglers of aliens; persons convicted 
of violating the narcotic laws; or persons convicted under the Alien 
Registration Act of 1940 of interfering with the military or naval 
forces of the United States, or of subversive activities against any 
government in the United States. 


(25) My deportation would result in serious economic 
(Would, or would not) 


detriment to my citizen or legally resident-alien spouse, parent, 


or minor child. 
/s/ Marion Patricia Alexion 
Signature of applican 
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NOTE CAREFULLY.- This application must be sworn to before a 
notary public or an officer of the Immigration and Naturalization 
Service. 

I, Marion Patricia Alexiou, do swear (affirm) that I know the 
contents of this application and the same are true to the best of my 
knowledge. 

/s/ Marion Patricia Alexiou 
(Complete and true signature of applicant). 
Suscribed and sworn to before me by the above-named applicant at 
this 17th day of Oct., Anno Domini 1945. 


Corrections 1 through 5 were made at (aes 
my request at Washington, D. C., ace Eat 
this 6th day of February, 1946. Ct. orm. “nsp. 


/s/ Marion Patricia Alexiou 


INSTRUCTIONS TO APPLICANT 


ak x K + me 5 3 ok * ok *K ae 
Central Office No. 6178382 Baltimore Office 0501-1489 
Alien Registration No. 6178382 Washington Field 0501-1489 
MEMORANDUM 


From the evidence adduced, I conclude that the respondent, Marion 
Patricia Alexiou, alias Marion Cox, alias Marion Christopher Busch: 

(1) I SUBJECT TO DEPORTATION under Sections 13 and 14 
of the Immigration Act of May 26, 1924, on the ground that 
at the time of entry, she was an immigrant not in possession 
of a valid immigration visa and not exempted from the 
presentation thereof by said Act or regulations made 
thereunder. 
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(2) IS ELIGIBLE FOR SUSPENSION OF DEPORTATION under 
Section 19(c) (2) of the Immigration Act of 1917, as amended. 





Upon the basis of the entire record, I recommend that deportation of the 
respondent be suspended. 


/s/ Manuel E. Boteilho 
Presiding Inspector 


June 27, 1947. 


U.S. DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 
Nov. 28, 1947 
File: A-6178382 - Baltimore 
In Re: MARION PATRICIA ALEXIOU 
IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: No one 


CHARGES: 
Warrant: Act of 1924 - No immigration visa 
Lodged: None 


APPLICATION: Appeal from order of deportation. 

Respondent is a native and citizen of Canada, 35 years old. She has 
lived in the United States since 1927. She last entered this country in 
October 1933, after a short visit to Canada, and she is subject to 
deportation on the ground that she did not possess an immigration visa 
(pp. 8 & 9). 

The alien voluntarily submitted to the deportation process and she has 
applied for suspension of deportation (pp. 9-10; Ex. 2). She is 
married to a naturalized citizen of the United States (Ex. 4; p. 7). 

She is dependent on her husband for her support (pp. 5& 7). The 
husband is employed as a waiter and earns about $200 a month. The 
couple have recently purchased a house in which they have invested 
$3,000 (pp. 7, 8). The alien has not been arrested, and the record 
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contains abundant character evidence (Exs. 5, 6, 10, 16, 18, 19& 20). 
Two character investigations were made and the results were favorable : 
(Exs. 14& 17). | 
We would agree with the Presiding Inspector but for the fact that our 
attention has been called to allegations that the alien is or was a member 
of or affiliated with the Communist party. This is a serious charge. 
The record should be fully developed along these lines before a final 
decision is reached. 
ORDER: It is ordered that the hearing be reopened for introduction 
of evidence in accordance with the foregoing opinion. 
/s/ Thomas G. Finucane 
Chairman 
JHK:MJW 
[ Stamp: Carded Deportation Unit] 


U. S. DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
WASHINGTON FIELD OFFICE 
306 Old Post Office A6 178 382 
Washington 


March 16, 1954 


David Rein, Esq., 
711-14th St., N. W. 
Washington, D. C. 
Re: Marion Alexiou 
Dear Sir: 


The deportation case of Marion Alexiou will be reopened at this office 
at 9:30 A.M. March 24, 1954 for the purpose of substituting Special 
Inquiry Officers, the introduction of up-to-date character reports, and 





to enable you to make such representations consistent with law and 
regulations as the circumstances might require. Please arrange to 
have your client present and to present employment letters, affidavits 
relating to character and worthiness, police certificate, etc., to bring 
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) the record up-to-date. It is also necessary that her husband, the 
beneficiary, appear as a witness if you wish to prosecute the pending 
application for suspension of deportation. 

You are advised that if desired, you may peruse the record prior to the 

e reopened hearing. Please contact Mr. William P. Kilmain of this 
office if you desire to peruse the record. 


Very truly yours, 


/s/ Robert L. Woytych 
Officer in Charge 


CC: Mrs. Marion Alexiou 
1357 E St., S. E. 
Washington, D. C. 


F UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
306 Old Post Office Building 
WASHINGTON 


Please address reply to 


o August 17, 1954 and refer to this 
File No. A6 178 382 
David Rein, Esq., 
Forer and Rein 
711-14th St., N. W., 
Washington, D. C. 
Dear Sir: 


Your interest in the case of MARION ALEXIOU is noted. 
-has peer denied for the-rollewing-Feasensi- 
Herewith copy of decision and order of Special Inquiry Officer 
John V. Carney, dated August 4, 1954. 
This decision is final unless an appeal is taken to the Board of 
Immigration Appeals in Washington, D. C., and notice of appeal is 
filed within ten days (not including Sundays and holidays) after receipt 


of this notice. 
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If an appeal is desired, the Notice of Appeal on Form I-290A, 
copies of which are enclosed, shall be executed in duplicate and filed 
with this office. * * * A brief or other written statement in support 
of your appeal may be submitted with the Notice of Appeal. You may 
request oral argument before the Board of Immigration Appeals. 

Any question which you may have will be answered by the local 
immigration office nearest your residence, or at the address shown in 
the heading of this letter. 

Sincerely yours, 
/s/ Robert L. Woytych 
Officer in Charge 
Enclosures 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


August 4, 1954 


File: . A-6 178 382 - Washington, D.C. 
(E- 079 889) 
In re: MARION PATRICIA ALEXIOU 


IN DEPORTATION PROCEEDINGS: 


IN BEHALF OF RESPONDENT. David Rein, Esq. 
711 Fourteenth Street, N. W. 
Washington, D. C. 


CHARGES: 
WARRANT: Act of 1924 - No immigration visa 
LODGED: Nore 
APPLICATION: Suspension of Deportation 
DETENTION STATUS: Released under $500.00 Bond 


WARRANT OF ARREST SERVED: September 19, 1946 


1. DISCUSSION: This record relates to a forty-two-year-old 
married female, a native and citizen of Canada, who last entered the 
United States at the port of Boston, Massachusetts, on October 5, 1933, 
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and was admitted as a citizen of the United States upon fraudulent claim 
to birth in New York City. That entry could not be verified. The 
respondent has resided continuously in the United States since date of 
last entry. 

Deportation proceedings were instituted on July 8, 1946, and 
hearings under the warrant of arrest were accorded on September 19, 
1946; April 18, 1947; and May 29, 1947. The Assistant Commissioner, 
Immigration and Naturalization Service, on September 24, 1947, found 
the respondent deportable on the charge shown above. The application 
for suspension of deportation was denied and deportation to Canada 
recommended. However, the Board of Immigration Appeals on 
November 28, 1947, entered an order directing hearing be reopened for 
the reception of additional evidence. Hearing pursuant to that directive 
was accorded on June 3, 1949, and the Assistant Commissioner, 
Adjudications Division, on August 22, 1949, again denied the application 
for suspension of deportation and recommended deportation. The 
Board of Immigration Appeals on November 8, 1949, remanded the case 
back to the Immigration and Naturalization Service for the purpose of 
reopening proceedings, if so desired, for the reception of further 
evidence bearing on the respondent's qualifications for discretionary 
relief. However, the Acting Attorney General on December 17, 1949, 
affirmed the order of deportation of August 22, 1949. The respondent 
then instituted action in the United States District Court for the District 
of Columbia seeking a judgment to set aside the Order of Deportation 
and a restraint from deportation pursuant to that order. On November 
29, 1951, the court entered an order setting aside the Deportation Order 
of August 22, 1949. No appeal was taken from that order. The 
Assistant Commissioner, Inspections and Examinations Division, on 
September 23, 1952, remanded the case back to the Field Office for 
hearing "de novo", in conformity with the Supreme Court decision of 
February 20, 1950, in WONG YUNG SUNG v. McGRATH, 339 U.S. 33, 
modified 339 U.S. 908. Hearing pursuant to that directive was 
accorded on September 17, 1953, October 8, 1953, and June 18, 1954. 
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The respondent's entry being an unlawful one makes her amenable to 
deportation and the warrant charge is sustained. 

The respondent specified Canada as the country to which she shall 
be deported if ordered deported. 

The incorporation in the record of all transcript of testimony and 
exhibits of previous hearings automatically reinstated the application for 
suspension of deportation filed at hearing held on September 19, 1946, 
and as no application for such relief was filed during hearings "de novo", 
eligibility for the grant of suspension of deportation must be established 
under Section 19(c) of the Immigration Act of 1917, as amended. 
Documentary evidence consisting of Service records, Court record, 
employment record and affidavits of witnesses satisfactorily establishing 
that the respondent has met the residence requirements for suspension 
of deportation. 

The respondent was legally married to a naturalized citizen of the , 
United States on January 30, 1946. Her former marriage was terminated 
by divorce on April 30, 1941. There is no issue of the marriage. The 
citizen spouse on April 18, 1947, testified that the respondent's 
deportation would result in hardship to him for reasons then stated. 

He was available to testify at 'de novo" hearing and Counsel was 
afforded the opportunity to present him as a witness. However, Counsel 
declined to avail himself of the privilege as he was satisfied with the 
record as made. _ It is well to note that the citizen spouse last testified 
relative to hardship resulting to him through the respondent's deportation 
more than seven years ago. Resultant hardship at this time cannot be 
determined from the record. The respondent is employed as resident 
manager of an apartment building at a monthly salary of $175.00. The 
citizen spouse is employed as a waiter with earnings averaging $80. 00 
weekly. The family assets are valued at $2,600.00 It has not been 
satisfactorily established that the respondent's deportation would result 


in serious economic detriment to the United States citizen spouse. 
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A check of the appropriate local and federal records failed to 
reveal an arrest or criminal record relating to the respondent. The 
evidence of record establishes that the respondent was a member of the 
International Workers Order since 1944 or 1945 and held the position of 
Secretary for the Archimides Lodge, No. 999, Washington, D. C., 
until 1948 or 1949. She testified that it was an insurance benefit 
fraternal organization and still retains her insurance benefits in the 
International Workers Order. The respondent denied that she was ever 
a member of or affiliated in any way with the Communist Party (p. 17 
and 18, Ex. "A'). Counsel in his brief states that the respondent's sole 
relationship with the International Workers Order was as a holder of an 
insurance policy. He compares this case with unpublished decisions 
cited in the brief. However, the affiliation of the International Workers 
Order with the Communist Party of the United States is adequately discussed 
in the Matter of D, 4, I. & N. Dec. 578,:(1951). The respondent in the 
instant case was an officer in the International Workers Order. It is 
indicated from the record that a witness, Frank Nassis, 937 "F" Street, 
N. W., Washington, D. C., may be the same Frank Nassis who was 
named as a member of the Communist Political Association between 
June, 1944 and October, 1945 before the House Sub-Committee of the 
Committee on Un-American Activities on June 11, 1951, and that the 
respondent's spouse, Costas or Gus Alexiou, was also a member of 
that association during that period. Witnesses have been produced to 
establish that the respondent has been a person of good moral character 
for more than the preceding five years. 

It is well established, however, that the grant of suspension of 
deportation rests entirely within the discretion of the Attorney General 
and no deportable alien can claim such relief as a matter of right. It 
must be determined from the record whether or not the exercise of the 
extraordinary relief of suspension of deportation is warranted. This 
case presents an alien who effected entry into the United States by 
fraudulent claim to be a citizen of the United States and in 1942 claimed 
to be a naturalized citizen for the purpose of obtaining employment. 
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She failed to register under the Alien Registration Act of 1940 until 
May 1, 1945 because of fear of apprehension by this Service and return 
to Canada. The respondent still continues membership in the International 
Workers Order despite the fact that it has been listed as a subversive 
organization by the Attorney General. Her membership for insurance 
purposes only appears to be questionable in view of her acquaintanceship 
with a person who has been cited as a former member of an affiliate of 
the Communist Party of the United States and the citizen spouse's 
membership and activities with that same affiliate. After careful 
consideration of all the factors involved, it is not believed this case 
merits the exercise of extraordinary discretion and the application for 
Suspension of deportation will be denied. 

The respondent is a nonquota immigrant under Section 101 (a)(27)(A) 
and (27)(C) of the Immigration and Nationality Act. Her marriage toa 
citizen of the United States made her eligible for admission as a non- 
quota immigrant on December 24, 1952, and pursuant to Service policy, 
she could be considered an applicant for preexamination. However, 
the respondent is a native and citizen of Canada and as a citizen of foreign 
contiguous territory she is ineligible for the grant of that discretionary 
relief. 

The respondent's long residence in the United States and other 
than membership in a questionable organization has observed good 
conduct for more than the past five years. The respondent has 
established statutory eligibility for voluntary departure. While the 
respondent did not apply for discretionary relief in the alternate, it 
appears that circumstances presented here and protracted adjudication 
of this case justifies the exercise of discretion and the respondent will 
be granted conditional voluntary departure. 


IL. FINDINGS OF FACT: Upon the basis of all the evidence 
presented, it is found: 

(1) That the respondent is alien, a native and citizen of Canada; 

(2) . That the respondent last entered the United States at the port 
of Boston, Massachusetts, on October 5, 1933; 
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(3) 


(4) 


(5) 


(6) 
(7) 
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That the respondent at time of entry made fraudulent claim 
to United States citizenship; 
That the respondent was not inspected and lawfully admitted 
to the United States; 
That the respondent entered the United States for permanent 
residence; 
That the respondent at time of entry was factually an immigrant; 
That the respondent was not in possession of a valid immigrant 


visa; 


il, CONCLUSIONS OF LAW: Upon the basis of the foregoing Findings 


of Fact, it is concluded: 


(1) 


(2) 


ORDER: 


That under Sections 13 and14 of the Immigration Act of 

May 26, 1924, as saved by Section 405(a) of the Immigration 
and Nationality Act, the respondent is subject to deportation 
on the ground that at time of entry she was an immigrant not 
in possession of a valid immigration visa and not exempted 
from the presentation thereof by said Act or regulations made 
thereunder; 

That under Section 20 of the Immigration Act of February 5, 
1917, as saved by Section 405 (a) of the Immigration and 
Nationality Act, the respondent is deportable from the 
United States. 

IT IS ORDERED that the application for suspension of 


deportation be denied. 
IT IS FURTHER ORDERED that the alien be granted voluntary departure 


at her own expense in lieu of deportation within such period of time or 


authorized extensions thereof and under such condition as the District 


Director or Officer in Charge having administrative jurisdiction of the 


office in which the case is pending shall direct. 
IT IS FURTHER ORDERED that if the alien fails to depart when and as 
required, the privilege of voluntary departure shall be withdrawn without 


further notice or proceedings and the alien deported from the United 


States in the manner provided by law on the charge contained in the 


warrant of arrest. 
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By virtue of authority delegated to the special inquiry officer by 

the District Director, the alien is hereby granted until October 4, 1954, 
to effect voluntary departure unless such time is extended in writing by 
the officer in charge having jurisdiction of the office in which the case is 
pending. Should the alien fail to depart when and as required, the order 
of deportation shall become effective and the alien be taken into custody 
and deported. 


/s/ John V. Carney 
Special Inquiry Officer 


U. S. DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 


April 15, 1955 
File: A-6178382 - Baltimore (E-079889) 
In re: MARION PATRICIA ALEXIOU. 
IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: David Rein, Esq. 
718 Sheraton Building 
711 - 14th Street, N. W. 
Washington 5, D. C. 
(Heard: Sept. 15, 1954.) 


CHARGES: 
Warrant: Act of 1924 - No immigration visa. 


Lodged: None. 

APPLICATION: Suspension of deportation. 
DETENTION STATUS: Released on $500 bond. 

This is an appeal from the order of the special inquiry officer 
finding the respondent deportable on the ground stated above and 
granting her voluntary departure. She was found eligible for suspension 
of deportation, but relief was denied as a discretionary matter. The 
sole issue relates to this denial. We believe that the maximum relief 
which should be granted is voluntary departure. 
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The respondent was born in Canada on March 5, 1912. She 
entered the United States for permanent residence in October 1933 upon 
a false claim to United States citizenship. At time of entry she was not 
in possession of an immigration visa. Her deportability on the charge 
in the warrant of arrest is clearly established. 


The respondent made timely application for suspension of deportation 
under section 19(c) of the Immigration Act of 1917, as amended. Appli- 
cation is made on the ground that her deportation would result in serious 
economic detriment to her United States citizen husband. (She would 
also be eligible on the ground that she had seven years or more residence 
in the United States. ) 

Respondent has been married on two occasions. Her first 
marriage was legally terminated by divorce on April 30, 1941. There 
was no issue of the marriage. In 1938 she commenced living with the 





person who is now her present husband. She married him on January 30, 
1946. He is a United States citizen. There is no issue of the union. 
The respondent is employed as a resident manager of an apartment 
building and earns $200 a month. Her husband is employed as a waiter 
and earns about $80 a week. Respondent and her husband are purchasing 
a house. The family assets are valued at about $2,600. She testified 
that her husband who was then 63 years of age is not in good health and 
that he planned to retire on Social Security benefits as soon as he reached 
65 but that she would continue working. She also keeps house for her 
husband. We believe that this record establishes deportation of the 
alien would result in a serious economic detriment to her United States 
citizen husband. 

Proceedings against the alien started in 1946 and on December 17, 
1949 resulted in the order of the Acting Attorney General finding the 
alien deportable and denying her application for suspension of deportation 
on the basis of confidential information. The alien applied to the courts 
for relief and on November 29, 1951 the United States District Court for 
the District of Columbia entered a judgment setting aside the Acting 


Attorney General's order on the ground that it was error to consider 
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confidential information. This decision was never reversed. Since 
the courts had also decided that the type of hearing given the alien was 
improper, she was given another hearing de novo. The new hearing 
resulted in the order from which this appeal is taken. No reference to 
confidential information was made by the special inquiry officer and no 
confidential information has been presented to us for consideration. In 
any event our decision is made purely on the basis of the record before 
us. 

The following additional matters are pertinent to an inquiry as to 
the advisability of granting discretionary relief. 

The record contains information that respondent's husband, between 
1940 and 1945 was in some way connected with the affairs of Communist 
organizations. The respondent denies knowledge of any communistic 
activities. She stated her husband was probably more radical in his 
political views than she was and that she knew of his activity in an 
organization formed to aid revolutionary forces opposed to the Greek 
government which the United States was actively supporting (p. 26); 
however she denied any interest in the matter herself and denied any 
association with the Communist Party. 

Respondent's husband testified in an early hearing on the issue of 
serious economic detriment but was not questioned concerning member- 
ship in the Communist Party or concerning Communist Party activity. 
He appeared at a later hearing in response to instruction from the 
Government but was not called as a witness by either the Government or 
the respondent. 

In 1946, the respondent joined the International Workers Order. 
Her husband was also a member at the time. She testified that her 
husband turned over all the books of the organization to her and asked 
her to take care of the financial matters. She acted as financial 
secretary until 1948 or 1949. At the time of the hearing her member- 
ship still continued. This organization was required to be registered 
as a Communist Party front organization by order dated January 19, 1954 
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(Federal Register, January 23, 1954, p. 424). There is nothing in 
this record to establish that the alien actually knew of the affiliation of 
IWO and the Communist Party. Her lodge never held a meeting. 
Insurance premium payments were collected by another and turned over 
to respondent. She in turn forwarded the money by mail to the home 
office. She testified sample literature had been received from IWC but 
none had ever been purchased or distributed to members. The nature 
of this literature is not shown in the record. There is no showing that 
the organization contributed any money to the Communist Party or any 
of its affiliates. Respondent testified that twenty adults and six children 
comprised the membership of the group. Her only personal contact 
with the home office occurred about 1947 when she was visited by a re- 
presentative concerning failure of the lodge to transmit the then current 
monthly payment. She stated she continued her insurance after 1950 
when New Yark State commenced proceedings to liquidate TWO, because 
the New York State official in charge of [WO at the time advised all 
policy holders to retain their insurance. 

Respondent produced an affidavit attesting to her good moral 
character from one Frank Massis. An individual of the same name 
was listed as a member of the Communist Party between 1944 and 1945 
before a House Committee. Other than identity of name, there is no 
indication that the two individuals are the same. Respondent denies any 
knowledge that the Frank Massis who executed her affidavit was a member 
of the Communist Party. She stated that the individual who had executed 
the affidavit for her had resided in the same house with her husband and 
herself for a period of about a month in a year she could not recall. 
Affidavits and letters from former and the present employer of the 
respondent speak highly of her character and loyalty to this country. 
Service investigations conducted over a period of years have failed to 
reveal any derogatory information. She has no arrest record. 

Prior to her entry in October 1933, respondent had been an illegal 
resident of the United States from 1927 to August 1933. She misrepresent- 
ed her birth on several occasions in connection with her employment. 
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She failed to register as an alien in 1940 because she feared 
apprehension by the Government if she registered. She was first 
registered in 1945. 

Suspension of deportation will not be granted. The alien isa 
nonquota immigrant by reason of her birth in Canada and also by reason 
of her marriage to a United States citizen. Congress has indicated its 
belief that suspension of deportation ordinarily should not be granted to 
a nonquota immigrant born in Canada. This fact; the manner of her 
entry; her representations in the United States as to United States 
citizenship; and her failure to register as required by law are factors 
which after full consideration of the record, require our conclusion. 
No change will be made in the order granting voluntary departure. 


ORDER: It is ordered that the appeal be and the same is hereby 


dismissed. 
/s/ Thomas G. Finucane 


Chairman 


U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


June 10, 1955 


IN THE MATTER OF ) 
MARION PATRICIA ALEXIOU) 
IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: David Rein, Esquire 
718 Sheraton Building 
711 - 14th Street, N. W. 
Washington 5, D. C. 


APPLICATION: Motion for reconsideration. 
On April 15, 1955, we dismissed the respondent's appeal from 


File: A-6178382 - Baltimore 


the order of the special inquiry officer finding her deportable under the 
Immigration Act of 1924 on the ground that she had entered without avisa. 
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We found respondent was eligible for suspension of deportation but that 
relief should be denied as a discretionary matter and granted voluntary 
departure. 

Reconsideration is now requested on the ground that there was an 
unauthorized substitution of special inquiry officers. Hearings were 
held before special inquiry officer Bloberger on September 17, 1953 and 
October 8, 1953 and on June 18, 1954 a hearing was held before special 
inquiry officer Carney, the officer who entered the order from which 
appeal was taken. 

When the hearing was opened on June 18, 1954 counsel objected to 
the substitution of special inquiry officers. He was informed that Mr. 
Bloberger was no longer available to complete the hearing in that he had 
been assigned the job of supervisor of investigations of the Baltimore 
district office and his objection was overruled. The special inquiry 
officer pointed out that 8 CFR 242. 53(e) provided for the substitution of 
special inquiry officers if the one holding the hearing previously had 
become unavailable to complete his duties. 

We believe that a substitution of special inquiry officers was not 
only proper but required. The law forbids a special inquiry officer from 
conducting a proceeding in any case in which he shall have participated 
in investigative functions or prosecuting functions (242(a) Immigration 
and Nationality Act). To use a supervisor of investigations as a special 
inquiry officer would have been reason to question the impartiality of 
the hearing given the alien. We believe that Mr. Bloberger was ina 
true sense unavailable and that a substitution was proper. Furthermore, 
substitution is not important here. Our decision not to grant suspension 
of deportation is based not upon a question of credibility, but upon factors 
which are not susceptible of more than one interpretation. These factors 
are set forth in penultimate paragraph of our order of April 15, 1955. 
They do not depend upon the veracity of the witness. The motion will 
be denied. 


ORDER: It is ordered that the motion be denied. 
/s/ Thomas G. Finucane 
Chairman 
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No. 13,934 


MARIAN PATRICIA ALEXIOU, 


Appellant, 


HERBERT BROWNELL, JR., 
ATTORNEY GENERAL OF THE UNITED STATES, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


The government argues that appellant can not complain of the 
violation of the regulations of the Service in substituting special 
inquiry officers because she was not prejudiced by that action. 
However, prejudice appears from the fact that the special inquiry 
officer who was substituted decided against appellant on the discretionary 
issue. Appellant cannot be expected to have the impossible additional 
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burden of showing that the original special inquiry officer would have 
decided in her favor. It is amply clear that the facts would not have 
precluded a favorable determination by another official. In fact, at 
one stage of the proceeding a special inquiry officer did decide in 
appellant's favor (J.A. 13). Certainly, the government cannot 
maintain that any special inquiry officer would necessarily have 
exercised his discretion adverse to the appellant. 


The government argues further that in any event suspension was 
denied not by the special inquiry officer, but by the Board of Immigration 


Appeals based upon factors which did not depend on appellant's testimony. 


There are two answers to this contention. In the first place if the 
special inquiry officer had decided in favor of appellant, as the original 
officer might have done, then the case would probably have never gone 
to the Board of Immigration Appeals since the special inquiry officer's 
decision is final unless appealed. 8C. F. R. 242. 61(e). We can- 
not assume at this stage that the Service would have challenged a 
ruling in favor of appellant. Secondly, if somehow a favorable 
determination reached the Board, it might well have sustained the 
special inquiry officer. Surely it must be presumed that the Board 
of Immigration Appeals gives some deference to a decision and 
recommendation of a special inquiry officer. The present case could 
very well be one where the Board would have upheld either a 
recommendation to suspend deportation ora refusal to suspend. 


a 


a 
~~ 
~~, = 


So in United States ex rel Ohm v. Perkins, 79 F. 2d 533, ‘the-court set aside a deportation order 
for failure to comply with the regulations of the Service, although no showing w was made that compliance 
with the regulations would have oe a different decision, 
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The special inquiry officer must be recognized as serving some 


function in the case and his recommendation can certainly not be 
disregarded as a mere nullity. If the decision of the Board was 
all that mattered, there would be no purpose in having special 


inquiry officers make recommendations in the first place. 


Respectfully submitted, 


DAVID REIN 
JOSEPH FORER 


711 14th Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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No. 13,934 


QUESTIONS PRESENTED 


During the administrative decision of this suspension 
of deportation case the pertinent procedural and sub- 
stantive law was being developed by judicial decisions. 
The case passed through the several administrative levels 
on three separate occasions. Hach of these occasions 
resulted in a more complete factual record; and, the ap- 
plicable case law was applied. The appellant, eligible 
for a non-quota Canadian immigrant’s visa, was allowed 
the privilege of voluntary departure. In the opinion of 
the appellee the following questions are presented: 

1. Was there an administrative “casting-about” for 
factual support of an earlier denial of relief; the record 
thus showing an abuse of discretion? 

2. When deciding a pre-1952 application for suspension 
of deportation, is it improper to give some consideration 
to post-1952 Congressionally-enacted policy? 

3. Is it an abuse of discretion to give some considera- 
tion to the manner of the perpetration of the act upon 
which deportation is grounded? 

4. Where a former hearing officer has become a super- 
visor of investigations in another city, is it improper or 
prejudicial for another unimpeached hearing officer to 
familiarize himself with the record, hold a hearing, and 
render a decision which is thoroughly reviewed by the 
Board of Immigration Appeals? 
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United States Cowt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,934 


Marion Parricira ALEXIOU, APPELLANT 
v. 


Hersert BRownELL, Jk., Attorney General of the 
United States, aPPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By complaint filed June 7, 1955, this forty-five year- 
old female (J.A. 8) appellant acknowledged her Canadian 
nativity and entry into the United States without an im- 
migration visa, and alleged appellee’s refusal to suspend 
her deportation was unlawful (1) as an abuse of dis- 
eretion; (2) for violation of regulations by substituting 
hearing officers? (J.A. 1-3). The appellee Attorney Gen- 


1The complaint also alleges the Attorney General “has refused 
to consider the arguments of the plaintiff” regarding the illegal 
substitution of hearing officers. (Emphasis supplied from J.A. 2). 
On May 11, 1955, some twenty-seven days prior to filing the com- 
plaint, appellant moved the Board of Immigration Appeals for 
reconsideration on the ground of illegal substitution of hearing 
officers. This motion by appellant was considered and denied the 
third day after the complaint was filed (J.A. 26-27). 


(1) 











2 


eral, answered the complaint admitting eligibility for the 


relief and the substitution of hearing officers, but claiming 


this substitution of hearing officers and his refusal to 
suspend deportation were both lawful (J.A. 3-5). Ap- 
pellee submitted the Immigration and Naturalization Serv- 
ice file. On April 30, 1957, appellee’s motion for summary 
judgment (R. 8) was granted; appellant’s similar motion 
(R. 9) was denied; and, the complaint was dismissed 
(J.A. 6). The appeal was timely noted (R. 10). 


Earlier Administrative Proceedings 


The complaint and the immigration file disclose the 
following facts. Appellant was in the United States be- 
tween 1927 and 1933 (J.A. 10). After departure, she 
unlawfully reentered the United States in 1933 from 
Canada without a visa (J.A. 1, 20), by claiming to be a 


' citizen of the United States born in New York City (J.A. 


7). In October 1945 she applied for suspension of de- 
portation on the ground of economic detriment to her 
husband, a naturalized American citizen (J.A. 7, 9). 
Hearings were held, first by Presiding Inspector E. O. 
Larsen, and on two subsequent occasions by Presiding 
Inspector Manuel E. Boteilho (hearings of September 19, 
1946, April 18, 1947 and May 29, 19472). The latter 


| hearing officer recommended suspension of deportation 


(J.A. 13). His recommendation was rejected by the Com- 
missioner, Immigration and Naturalization Service, upon 
consideration of the entire case, with explicit reference 
to the meretricious relationship between appellant and 
her husband-to-be from 1938 until their marriage in Jan- 
uary, 1946 (Order dated September 24, 1947) (Cf. J.A. 
9, parg. 15, 16; J.A. 12). The Board of Immigration 
Appeals ordered the hearings reopened for consideration 
of the unconsidered issue of alleged affiliations with the 
Communist party (J.A. 14). 

Reopened hearings were held by Presiding Inspector 


2 References, other than to the joint appendix and to the record, 
are to the Immigration and Naturalization Service file. 
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Boteilho. Appellant disclosed she became a member of 
the International Workers Order in 1944 or 1945, paid 
“dues”, had been Secretary of the local lodge off and on 
since joining, and knew the automony of the Order. 
Her husband had been Chairman of one of the Order’s 
language branches during the same period of time. “Not 
to [appellant’s] knowledge” was the organization affiliated 
with the Communist Party. Appellant didn’t “think” 
alleged information that she had attended the Commu- 
nist Political Association meetings on May 27, 1945, and 
July 8, 1945 was correct. Appellant knew that her hus- 
band belonged to an organization supporting the Greek 
guerrillas in opposition to the party then in power in 
Greece. She stated that Frank Nassis, who furnished a 
character recommendation in support of her application, 
was a member of the I.W.O. and known to appellant 
since 1937 or 1938 as a naturalized citizen living at a 
given address (Hearing of June 3, 1949). 

Presiding Inspector Boteilho found appellant “ineli- 
gible” for suspension of deportation because of member- 
ship in the International Workers Order, an organization 
designated by the Attorney General pursuant to Execu- 
tive Order 9835. (Order dated June 16, 1949). The Im- 
inigration Service affirmed the denial of relief, “as a 
matter of discretion”, on the basis of information not 
a part of the open record (Order dated August 22, 1949). 
The Board of Immigration Appeals ordered a remand 
for decision limited to facts open in the record, but 
certified the question to the Attorney General (Order 
dated November 8, 1949). The Acting Attorney General 
frst approved the Board’s decision, then withdrew this 
approval, and approved the order of the Immigration and 
Naturalization Service (Orders of November 16, 1949, 
and December 17, 1949). 

Appellant attacked the use of confidential information 
in the Courts. The District Court granted appellant re- 
lief. It held that a decision premised upon evidence 
not open in the record was a denial of due process of 
law. The order of the Immigration Service dated August 
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22, 1949, was set aside.* The court’s decision was not 
appealed. 

The Immigration and Naturalization Service, adminis- 
tratively moved the Board of Immigration Appeals for 
a hearing de novo, for the reason that although the Ad- 
ministrative Procedure Act was in effect during prior 
proceedings in the case, that Act had not been observed. 
The motion cited Wong Yang Sung v. McGrath, 339 US. 
33, modified 339 U.S. 908. Notice was given appellant. 
(Immigration file, September 23, 1952). The motion was 
heard and granted (Order of March 20, 1953). 


The Last Administrative Proceedings 


Rather than Presiding Inspector Manuel E. Boteilho, 
‘Special Inquiry Officer, E. A. Bloberger presided at the 
‘new hearings, but the record of prior proceedings and 
all exhibits were included in the new hearings. Appellant 
‘denied knowledge that her husband sent January, 1944 
anniversary greetings to the New York Daily Worker; 
petitioned the Attorney General in 1942 for the release 
of Earl Browder; or, that in September, 1940 her husband 
was elected a Vice President of the Washington Peace 
Mobilization, as reported in The Washington Post—a 
‘newspaper regularly read by appellant. She stated her 
husband’s political views were probably more radical 
than her own. Some literature of the International 
Workers Order had been received, in bulk, by her at 
home. (Hearing of October 8, 1953.) Appellant acknowl- 
edged she had not registered in 1940 as required under 
the Alien Registration Act of 1940, and had not done 
so until the year 1945. This 1945 registration was re- 
ceived as exhibit “B”. She also acknowledged that in 
- 1940 she had falsely represented to her employer at the 
time, the Hotel Raleigh, that she was born in Flint, 
Michigan. This false representation included appellant’s 


3 Alexiou v. McGrath, 101 F. Supp. 421 (D.C.D.C. 1951), some 
five years prior to Jay v. Boyd, 351 U.S. 345, 353, 100 L.Ed. 1242, 
- 76S. Ct. 919 (1956). 
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use of the name Marian Cox, although she and her pres- 
ent husband had then been living together meretriciously 
for some two years (Cf. J.A. 9, parg. 15, 16; J.A. 12) 
(Exhibit “C”, Hearing of October 8, 1953). Appellant 
admitted making application to a bonding company in 
1942 (again under the name “Marion Patricia Cox”), 
and acknowledged her signature on Exhibit “D”, which 
represented her to be a “Canadian Naturalized Ameri- 
can.” She has no children or relatives in the United 
States. (Hearing of October 8, 1953). 

On March 16, 1954, some five months after the prior 
hearing, appellant was notified the hearings were to be 
reopened “for the purpose of substituting Special Inquiry 
Officers,” and receiving further testimony from appellant 
(J.A. 14-15). Special Inquiry Officer John V. Carney 
presided at the hearing held on June 18, 1954 and at the 
outset stated: 


“You are advised that Mr. Bloberger is no longer 
avaluavle and I have been assigned to complete this 
hearing in his stead. You are further advised that 
I have familiarized myself with the record.” 


Appellant’s counsel objected and Carney responded: 


“Counsel is advised that Mr. Bloberger’s title has 
been changed. He is now supervisor of Investiga- 
tions of the Baltimore District Office.” [Hearing of 
June 18, 1954, p. 20-21] 


Counsel’s attention was called to 8 C.F.R. § 242.53(e). In 
the hearing appellant was questioned concerning Frank 
Nassis. She stated Nassis had previously lived in her 
home at 1357 E Street, S.E. for about a month, but, 
some two years prior to this testimony, had moved to 
California. Appellant did not know whether or not her 
husband, Costas (under the name Gus Alexiou), and 
Nassis had been named before a Congressional Committee 
as members of the Communist Political Association. 
(Hearings, June 18, 1954). Appellant introduced docu- 
mentary evidence of good character. Appellant’s husband 
was present at the hearing but not called as a witness, 
although attention was directed to the fact that for some 
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seven years he had not testified in support of appellant’s 
application for suspension of deportation by reason of 
economic detriment to him (Hearing of June 18, 1954, 
pp. 27-32). 

In a decision dated August 4, 1954, Special Inquiry 
Officer Carney reviewed the case at length and denied 
suspension of deportation. The privilege of voluntary 
departure was granted. The decision was predicated, in 
part, on entry in 1933 by fraudulent claim of citizenship, 
false claim for employment purposes of naturalized citi- 
zenship, five-year failure to register under the Alien 
Registration Act of 1940 as an alien, and the fact that 
appellant’s eligible status for preexamination and ad- 
mission as a nonquota immigrant made her ineligible 
under the 1952 Immigration and Nationality Act for 
suspension of deportation. (J.A. 16-22). 

The Board of Immigration Appeals also reviewed the 
‘ease at length. It noted appellant entered the United 
‘States for permanent residence in 1933 upon a false 
claim to United States citizenship; lived with her present 
husband some eight years prior to marriage and, found 
economic detriment to the husband. It stated its deci- 
sion was made solely upon the open record; and noted 
-appellant’s admitted knowledge that the husband’s views 
‘were more radical than her own, her knowledge that he 
was active in an organization formed to aid revolutionary 
forces opposed to the Greek government then being ac- 
tively supported by the United States Government, and 
the fact that the husband had not been called as a wit- 
- ness and questioned concerning his membership or activity 
in the Communist Party. The Board considered the 
record as failing to establish that appellant actually knew 
of a connection between the International Workers Organ- 
ization and the Communist Party, or that as Secretary 
of the local chapter of the Organization appellant did 
more than forward insurance premiums. It also noted 
that, other than a similarity of names, there was no 
showing that appellant’s friend; Frank Nassis, was listed 
as a member of the Communist Party between 1944 and 
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1945 before a Congressional Committee. (J.A. 22-25.) 
The opinion of the Board concluded (J.A. 25-26): 


“Prior to her entry in October 1933, respondent 
had been an illegal resident of the United States 
from 1927 to August 1933. She misrepresented her 
birth on several occasions in connection with her em- 
ployment. She failed to register as an alien in 1940 
because she feared apprehension by the Government 
if she registered. She was first registered in 1945. 

“Suspension of deportation will not be granted. 
The alien is a nonquota immigrant by reason of her 
birth in Canada and also by reason of her marriage 
to a United States citizen. Congress has indicated 
its belief that suspension of deportation ordinarily 
should not be granted to a nonquota immigrant born 
in Canada. This fact; the manner of her entry; her 
representations in the United States as to United 
States citizenship; and her failure to register as re- 
quired by law are factors which after full considera- 
tion of the record, require our conclusion. No change 
will be made in the order granting voluntary de- 


parture. 
“Oxper: It is ordered that the appeal be and the 
same is hearby dismissed. 


/s/ Tomas G. Frvvcane 
Chairman” 


Thereafter, appellant moved for reconsideration on the 
ground there was an unauthorized substitution of special 


inquiry officers. The Board held the substitution “not 


only proper but required.” It pointed out, as announced 
in the questioned hearing, that Mr. Bloberger had become 
a supervisor of investigations, which was an investigative 
function. The Board noted that investigative or prose- 
cutive personnel were forbidden by Section 242(a) of 
the Immigration and Nationality Act from serving as 
special inquiry officers. The Board held that Mr. Blo- 
berger was in a true sense of 8 C.F.R. § 242.53(e) “un- 
available” to serve as special inquiry officer. It also held 
that the Board’s own decision was based on factors not 
dependent upon the veracity of a witness. The motion 
for reconsideration was denied (J.A. 26-27). 
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A warrant for the deportation of appellant issued May 
31, 1955. Execution of the warrant was administratively 
stayed pending termination of this litigation. Appellant 
has the privilege of voluntary departure. 


STATUTES AND REGULATIONS INVOLVED 


Section 19(c) of the Immigration Act of 1917 [62 Stat. 
1206; 8 U.S.C. 155(¢)], as amended, provides in pertinent 
part as follows: 


“In the case of any alien (other than one to whom 
subsection (d) is applicable) who is deportable under 
any law of the United States and who has proved 
good moral character for the preceding five years, 
the Attorney General may (1) permit such alien 
to depart the United States to any country of his 
choice at his own expense, in lieu of deportation; 
or (2) suspend deportation of such alien if he is not 
ineligible for naturalization or if ineligible, such in- 
eligibility is solely by reason of his race, if he finds 
(2) that such deportation would result in serious 
economic detriment to a citizen or legally resident 
alien who is the spouse, parent, or minor child of 
such deportable alien; or (b) that such alien has re- 
sided continuously in the United States for seven 
years or more and is residing in the United States 
upon the effective date of this Act.” 


Section 244(b) of the Immigration and Nationality Act 
of 1952 [66 Stat. 214; 8 U.S.C. §$1254(b)] provides in 
pertinent part as follows: 


“The provisions of this subsection relating to the 
granting of suspension of deportation shall not be 
applicable to any alien who is a native of any country 
contiguous to the United States or of any adjacent 
island; unless he establishes to the satisfaction of 
the Attorney General that he is ineligible to obtain 
a nonquota immigrant visa. 


8 C.F.R. §242.53(e) (1952 Edition) provides: 
“The special inquiry officer assigned to conduct the 


hearing may at any time withdraw if he deems him- 
self disqualified. If a special inquiry officer becomes 
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unavailable to complete his duties within a reasonable 
time another special inquiry officer shall be assigned 
to complete the case. In such event the new special 
inquiry officer shall familiarize himself with the rec- 
ord in the case and shall state for the record that 
he has done so.” 


SUMMARY OF ARGUMENT 


The record shows a scrupulous administrative effort to 
keep abreast of developments arising from case law, 
and to develop the facts. Appellant has no vested interest 
in any intermediate administrative decision in her case; 
only in the final administrative decision. S.E.C. v. Chen- 
ery Corporation, 332 U.S. 194, 200 (1947). The final ad- 
ministrative decision is amply supported by the facts. 

The Supreme Court has held it proper for appellee to 
consider post-1952 Congressional policy in deciding pre- 
1952 applications for suspension of deportation. United 
States ex rel. Hintopoulos v. Shaughnessy, 353 U.S. 72 
(1957). The manner of the perpetration of acts on which 
deportation is based is no part of the issue of deportabil- 
ity and is properly to be given some consideration in de- 
cisions on applications for suspension of deportation. The 
standards applied were proper. 

A regulation, 8 C.F.R. § 242.53(e), provides a special 
inquiry officer may withdraw if he deems himself dis- 
qualified, and that an “unavailable” hearing officer may 
be replaced by another. A statute, 8 U.S.C. §1252(b), 
demonstrates Congressional policy against mixing hear- 
ing, prosecutive and investigative functions. In this case 
the former hearing officer had become a supervisor of 
investigations in a different city. An unimpeached new 
hearing officer familiarized himself with the record, held 
a hearing, and rendered a decision which was thoroughly 
reviewed by the Board of Immigration Appeals. There 
was no violation of the regulation, nor prejudice. 
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ARGUMENT 
I 


The Attorney General’s Discretion Was Exercised 
Scrupulously And In Accord With Proper Standards 


Appellant complains of too much administrative con- 
‘sideration of her application for suspension of deporta- 
tion. Such a complaint is not properly labeled as an 
“abuse of discretion” (Br. p. 9). In any event, the record 
‘reveals that all the administrative steps in this case were 
taken in a careful effort to do justice to the American 
public and to appellant. The administrative steps were 
‘retraced the first time because the hearing officer had 
not considered one facet of the case (J.A. 13-14). The 
steps were retraced the second time because confidential 
information was considered, Alexiou v. McGrath, 101 F. 
Supp. 421 (D.C.D.C. 1951), which was then thought to 
be improper but now ruled to be proper. Jay v. Boyd, 
351 U.S. 345, 353, 100 L.Ed. 1242, 76 S. Ct. 919 (1956). 
The hearings thereafter held were ruled necessary to 
‘conform with Wong Yang Sung v. McGrath, 339 US. 
33, modified, 339 U.S. 908. (This too has been changed, 
See Marcello v. Bonds, 349 US. 302, 310, 99 L.Ed. 1107, 
75 S. Ct. 757 (1955), reh. denied 350 U.S. 856). Appellant 
has no vested interest in a particular handling of her 
ease, nor in any isolated decision rendered in the course 
leading to the ultimate disposition. Her only vested in- 
terest is that the ultimate result be a proper one. S.E.C. 
v. Chenery Corporation, 332 U.S. 194, 200. She does not 
question that the decision is adequately supported if 
certain features were properly to be considered. She 
simply argues the impropriety of considering two of the 
' several features supporting the decision. 

_ Appellant points out her application was filed prior to 
the 1952 Immigration and Nationality Act and argues 
“it was clearly error for the Service to deny this appli- 
_ eation on the basis of a provision which appeared for 
| the first time in the 1952 Act” (Br. p. 9). It was not 
error. Substantially the same administrative action was 
taken in United States ex rel. Hintopoulos v. Shaugh- 


11 


messy, 353 US. 72, —— L.Ed. ——, ——S. Ct. 
(1957). The Supreme Court stated, supra, 353 US. at 
pp. 78-9: 


“The second opinion makes clear that the Board 
still considered petitioners eligible for suspension 
under the 1917 Act and denied relief solely as a 
matter of discretion. And we cannot say that it was 
improper or arbitrary for the Board to be influenced, 
in exercising that discretion, by its views as to con- 
gressional policy as manifested by the 1952 Act. Sec- 
tion 19(c) does not state what standards are to 
guide the Attorney General in the exercise of his 
discretion. Surely it is not unreasonable for him 
to take cognizance of present-day conditions and 
congressional attitudes, any more than it would be 
arbitrary for a judge, in sentencing a criminal, to 
refuse to suspend sentence because contemporary 
opinion, as exemplified in recent statutes, has in- 
creased in rigour as to the offense involved. This 
conclusion is fortified by the fact that §19(c) pro- 
vides for close congressional supervision over sus- 
pensions of deportation. In every case where sus- 
pension for more than six months is granted a report 
must be submitted to Congress, and if thereafter 
Congress does not pass a concurrent resolution ap- 
proving the suspension of deportation, the alien must 
then be deported. In other words, every such sus- 
pension must be approved by Congress, and yet 

titioners would have us hold that the Attorney 

eneral may not take into account the current poli- 
cies of Congress in exercising his discretion. This 
we cannot do. 

There being no error, the judgment is affirmed.” 


The Supreme Court there foreclosed appellant’s argument. 

Appellant also argues it improper for the Board of 
Immigration Appeals to consider the manner of appel- 
lant’s entry into the country, because this was the foun- 
dation for the deportation order (Br. p. 10). She sug- 
gests to do so is contrary to congressional intent as 
evidenced by the failure of Congress to provide that 
persons who had entered upon a false claim of citizenship 
were by virtue of that fact to be denied suspension of 
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deportation. This argument also is without merit. The 
basis of the deportation order is the entry without a visa, 
Sections 13, 14 of the Immigration Act of 1924, and a 
fraudulent claim of citizenship is no part thereof. The 
fact ‘Congress has by silence indicated persons entering 
without a visa are not by that fact alone to be denied 
suspension of deportation, does not support a conclusion 
that Congress intended the manner in which the entry 
without visa was accomplished should not be consideréd. 
In this case the manner of entry was not considered in 
isolation, but rather in conjunction with other factors, 
which were announced, and in conjunction with the full 
‘record. It is the accepted practice for a judge in criminal 
and civil eases to consider the manner in which the un- 
lawful or injurious act was perpetrated. A similar exer- 
‘cise of the Attorney General’s discretion is proper. 
United States ex rel. Hintopoulos v. Shaughnessy, supra. 


II 


The Replacement Of Hearing Officers Was Nonpreju- 
dicial, And Also Proper Under The Regulations Of 
The Immigration Service. 


Special Inquiry Officer Carney conducted the hearing 
held June 18, 1954, and rendered the first administrative 
decision leading to this appeal. Special Inquiry Officer 
Bloberger had conducted some of the prior hearings in- 
volved in the case. At the outset of the hearing con- 
ducted by Carney, he stated “Mr. Bloberger is no longer 
available and I have been assigned to complete this hear- 
ing in his stead. You are informed that I have familiar- 
ized myself with the record. . . . Mr. Bloberger’s title 
has been changed. He is now Supervisor of Investiga- 
tions of the Baltimore District Office.” (Hearing of June 
18, 1954, p. 20-21). Withdrawal and substitution of 
| special inquiry officers is covered in 8 C.F.R. § 242.53(e) 
(1952 Edition) : 


“The special inquiry officer assigned to conduct the 
hearing may at any time withdraw if he deems him- 
self disqualified. If a special inquiry officer becomes 
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unavailable to complete his duties within a reason- 

able time, another special inquiry officer shall be as- 

signed to complete the case. In such event, the new 

special inquiry officer shall familiarize himself with 

the record in the case and shall state for the record 

that he has done so.” 
Appellant argues “the only reasonable view of the regu- ' 
lation is that unavailability can arise only as a result of 
circumstances not completely within the control of the 
agency, such as death, illness or possibly leaving the 
agency entirely” (Br. p. 13). This argument is patently 
false. 

In 8 U.S.C. $1101 (40)(b)(4) the term “special in- 
quiry officer” is defined; it is, generally, any immigration 
officer deemed qualified, designated, selected, and super- 
vised by the Attorney General. An “immigration officer” 
is defined in 8 U-S.C. $1101 (18), generally, as any em- 
ployee of the United States designated by the Attorney 
General. 8 U.S.C. $1252(b) provides that a special in- 
quiry officer shall conduct deportation proceedings; “De- 
termination of deportability in any case shall be made 
only upon a record made in a proceeding before a special 
inquiry officer;” and, that “No special inquiry officer shall 
conduct a proceeding in any case under this section in 
which he shall have participated in investigative func- 
tions or in which he shall have participated . . . in prose- 
euting functions.” [Emphasis supplied]. Under the regu- 
lations, applications for suspension of deportation are 
within the purview of a special inquiry officer’s authority. 
8 C.F.R. §§ 244.2, 242.54(d), 242.61(d). 

This Court has held in an exclusion case that changes 
in the personnel of a Board of Special Inquiry during 
the course of the hearings did not render the proceedings 
unfair and a legal nullity. Tom We Shung v. Brownell, 
93 U.S. App. D.C. 32, 207 F.2d 132 (1953), judg. vacated 
on other grounds, 346 U.S. 906 (1953). In an ex- 
clusion-at-reentry case the Second Circuit Court of Ap- 
peals in United States ex rel. Minuto v. Reimer, 83 F.2d 
166, 167-8 (2nd Cir. 1936): 
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“The change in the personnel of the Board fur- 
nishes no proof that there was not a fair hearing. 
The minutes of the first hearing were made part of 
the record at the second, so everything was before 
the Board that took final action. It is well settled 
that a maintenance of continuity of personnel is not 
necessary so long as the essentials of a fair hearing 
are observed by the Board exercising ultimate judg- 
ment.” 

See also Annotation, 18 A.L.R. 2d 606. 

The same regulation as relied upon by appellant, 8 
C.F.R. § 242.53(e), allows a special inquiry officer to with- 
draw at anytime if he deems himself disqualified. This 
provision demonstrates that exclusion of agency control 
was not contemplated. Cf. 8 C.F.R. $§ 7.15, 6.1(c). In this 
ease the record refutes any allegation of arbitrary change 
in special inquiry officers. The new hearing officer is not 
impeached in any way. The old hearing officer had be- 
come a supervisor of investigations in a different city. 
The statute, 8 U.S.C. §1252(b) prohibits special inquiry 
officers from mixing investigative, prosecutive, and hear- 
ing functions in the same case. As the Board of Immi- 
gration Appeals held, it would have been questionable 
for one whose current duties were supervising investi- 
gations to continue to serve in a hearing capacity. 

The statutes, regulations and cases demonstrate that 
the question raised here by appellant is to be tested by 
the criterion of essential fairness. Appellant alleges no 
_ unfairness or prejudice, and his argument thus must fail. 
Pike v. Walker, Postmaster General, 73 App. D.C. 289, 
| 121 F.2d 37, 40 (1941), cert. dented 314 U.S. 625. There 
' could be no prejudice in this case, because, as ruled by 
the Board of Immigration Appeals, none of the factors 
relied upon by the Board were dependent upon appel- 
lant’s testimony as supported by documents. The Board 
reviewed the record at length and rendered its own de- 
cision. The change in special inquiry officers played no 
part in the ultimate administrative decision. There was 
no error, nor prejudice. 
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CONCLUSION 


Wherefore, we respectfully submit the judgment of the 
District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 

LEWIS CARROLL, 

CARL W. BELCHER, 
Assistamt United States 
Attorneys. 
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